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NOTE AND COMMENT 



Erratum — On page 488, seventh line, strike out words "it is" between 
"in" and "no." 

Bible Reading in the Public Schools. — Attention was called in a 
recent number (1 Michigan Law Review, 317) to the decision in State v. 
Scheve (1902), — Neb. — , 91 N. W. Rep. 846, involving the question of 
religious exercises in the public schools. Subsequently an application was 
made for rehearing and the motion has now been denied. State ex rel. 
Freeman v. Scheve (1903), — Neb. — , 93 N. W. Rep. 169. In all material 
respects, the court has reaffirmed its former conclusion that the exercises as 
conducted were religious in their character and violated the relator's right; 
but the court has also taken pains to declare that its decision is not to be 
interpreted as excluding the reading of the Bible or portions of it for any 
purpose, in the public schools. 

Upon the first point, the court said: "It is said that the relator's children 
were subjected to no compulsion, but that is not true. It was not only their 
right to attend the school, but, under the statute (section 1, subd. 16, c. 79, 
Comp. St. 1901), it was their duty to attend that school, or some other. As 
the morning exercises were conducted during school hours, it is difficult to 
see how they could attend the school without attending worship. But in our 
view they were not only compelled to attend worship, but to participate in it. 
The school being in session, the right to command was vested in the teacher, 
and the duty of obedience imposed upon the pupils. Under such circum- 
stances a request and a command have the same meaning. A request from 
one in authority is understood to be a mere euphemism. It is in fact a com- 
mand in an inoffensive form. The teacher, in describing her manner of con- 
ducting the exercises, says that after reading from the Bible she 'called 
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upon' the pupils to rise, and that she 'had them rise from their seats and 
stand' while she offered prayer. When we take into account the fact that 
she was dealing with children, it can hardly be doubted that any pupils who 
joined unwillingly in the exercises joined under compulsion. Whether Mr. 
Freeman was reasonable or unreasonable in objecting to his children actively 
or passively participating in the simple religious service conducted by the 
teacher is altogether immaterial. Some men always have been unreasonable 
in such matters, and their right to continue to be unreasonable is guaranteed 
by the constitution, and characterized as a natural and indefeasible right. 
The privilege of choosing when, where, and how he shall worship is given 
unconditionally to every one. He may freely choose his own prayers, songs, 
and postures; and none of these may be lawfully imposed upon him, either 
in the public schools or elsewhere, except possibly in the penal, reformatory, 
or other institutions where the state stands in loco parentis to the inmates." 
Upon the second point, the court said "The decision does not, however, 
go to the extent of entirely excluding the Bible from the public schools. It 
goes only to the extent of denying the right to use it for the purpose of 
imparting sectarian instruction. The pith of the opinion is in the syllabus, 
which declares that 'exercises by a teacher in a public school in a school 
building, in school hours, and in the presence of the pupils, consisting of the 
reading of passages from the Bible, and in the singing of songs and hymns, 
and offering prayer to the Deity, in accordance with the doctrines, beliefs, 
customs or usages of sectarian churches or religious organizations, are for- 
bidden by the constitution of this state.' Certainly the Iliad may be read in 
the schools without inculcating a belief in the Olympic divinities, and the 
Koran may be read without teaching the Moslem faith. Why may not the 
Bible also be read without indoctrinating children in the creed or dogma of 
any sect? Its contents are largely historical and moral. Its language is 
unequalled in purity and elegance. Its style has never been surpassed. 
Among the classics of our literature it stands pre-eminent. It has been sug- 
gested that the English Bible is, in a special and limited sense, a sectarian 
book. To be sure, there are, according to the Catholic claim, vital points of 
difference with respect to faith and morals between it and the Douay version. 
In a Pennsylvania case cited by counsel for respondents, the author of the • 
opinion says that he noted over SO points of difference between the two ver- 
sions — some of them important and others trivial. These differences consti- 
tute the basis of some of the peculiarities of faith and practice that distinguish 
Catholicism from Protestantism, and make the adherents of each a distinct 
Christian sect. But the fact that the King James translation may be used to 
inculcate sectarian doctrine affords no presumption that it will be so used. 
The law does not forbid the use of the Bible in either version in the public 
schools. It is not proscribed either by the constitution or the statutes, and 
the courts have no right to declare its use to be unlawful because it is possi- 
ble or probable that those who are privileged to use it will misuse the privi- 
lege by attempting to propagate their own peculiar theological or ecclesiasti- 
cal views and opinions. The point where the courts may rightfully intervene, 
and where they should intervene without hesitation, is where legitimate use 
has degenerated into abuse, — where a teacher employed to give secular 
instruction has violated the constitution by becoming a sectarian propagandist. 
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That sectarian instruction may be given by the frequent reading, without note 
or comment, of judiciously selected passages, is, of course, obvious. A modern 
philosopher — perhaps the greatest — has said that persistent iteration is the 
most effective means of forcing alien conceptions upon reluctant minds. 
Whether it is prudent or politic to permit Bible reading in the public schools 
is a question for the school authorities to determine, but whether the practice 
of Bible reading has taken the form of sectarian instruction in a particular 
case is a question for the courts to determine upon evidence. It cannot be 
presumed that the law has been violated. The alleged violation must in 
every instance be established by competent proof. The value of the common 
schools as disseminators of knowledge and social levelers is well understood 
and justly appreciated, and there is little likelihood that the people will ever 
permit their usefulness to be impaired by sectarian controversies. When we 
consider that this is the first case of its kind ever presented to this court for 
decision, we feel assured that neither teachers nor school boards have been 
much inclined to bring discord into the schools for the chance of securing by 
indirection a slight sectarian advantage. But if the fact were otherwise, it 
could not in any way affect our conclusion. The section of the constitution 
which provides that 'no sectarian instruction shall be allowed in any school 
or institution supported, in whole or in part, by public funds set apart for 
educational purposes,' cannot, under any canon of construction with which we 
are acquainted, be held to mean that neither the Bible, nor any part of it, 
from Genesis to the Revelation, may be read in the educational institutions 
fostered by the state. We do not wish to be understood as either countenanc- 
ing or discountenancing the reading of the Bible in the public schools. Even 
where it is an irritant element, the question whether its legitimate use shall 
be continued or discontinued is an administrative, and not a judicial question. 
It belongs to the school authorities, not to the courts." 



Telegraph Company as Agent of the Sender of a Message.— Is a 
telegraph company so far the agent of the sender of a message that the sender 
is bound by the message as delivered by the company, rather than by 
the message as delivered to the company? Stated more con- 
cretely, is the person who sends by telegraph an offer to sell goods, for 
example, bound by the message which he delivers to the company, or by the 
message which the company delivers to the person addressed, where there is 
a variance between them? If he is so bound, he has a remedy against the 
company for the loss thereby sustained; if he is not so bound, because the 
minds of the parties never met, he needs ordinarily only to show that the 
offer delivered by the company to the offeree was not the offer he really 
made. The English cases answer the question by holding that the company 
is not so far the agent of the sender as to bind the latter by the mistakes of 
the former. Henkel v. Pape, L. R. 6 Ex, 7, Allen's Tel. Cas. 567; Verdinx. 
Robertson, 10 Scotch Sess. Cas. (3d series), 35. 

In Pepper v. Telegraph Company (1889), 87 Tenn. 554, 10 Am. St. Rep. 
699, 4 L. R. A. 660, the court after an elaborate discussion of the question, 
concludes that the English rule is the right one, and that the only American 
case which can fairly be said to support the opposite view is Western Union 
7 el. Co. v. Shatter, 71 Ga. 760. In the very recent case of Western Union 



